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LIABILITY OF ENDORSERS. 


THE decision of the case of the Cayuga County Bank vs. Ethan A. 
Warden and Franklin L. Griswold, in the Court of Appeals, a report 
of which appeared in the April number of the New- Pork Legal Ob- 
server, appears to have changed the law in this state in relation to the 
liability of endorsers, and overrulesthe case of Remer v. Downer, 23 
Wendell, 620. In that case, the qu@8tion was submitted to the jury, 
‘whether the notice of protest was sufficient to apprize the defend- 
ant of the dishonor of the note’’—or, in other words, ‘* whether the 
notice conveyed to the mind of the defendant information that the 
identical note in question had been dishonored,” and the jury found 
in the affirmative, yet the Court of Errors decided that the endorser 
was not holden. Inthat case the jury came to the same conclusion on 
the facts that the judge did who delivered the opinion in the Court of 
Appeals in the case of the Bank vs. Warden & Griswold, but the judg- 
ments pronounced are entirely different. We have, then, two deci- 
sions, recently made by the court of final resort in this state, on the 
same conclusion of facts, standing in opposition to each other, and the 
question naturally presents itself to the profession, and the commer- 
cial community, which is correct. That two such distinguished and 
able jurists as ex-Chancellor Wauwortu and Judge JeEwEett stand 
directly opposed to each other on the same state or conclusion of 
facts, certainly throws great doubt upon the question, and should 
cause any one who approaches the investigation of it, to do so with 
much hesitation and doubt. 

The proposition is reduced to this—Does the liability of the endor- 
ser depend upon the state of his own mind, or upon the acts of the 
holder. Must the holder of an endorsed note give notice of the pre- 
sentment and non-payment of the note in order to charge the endor- 
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ser, or may the holder substitute in place of such notice, either in whole 
or in part, the supposed knowledge or information of the endorser. 

In the case of Remer vs. Downer, the point was distinctly met, and 
it was decided that the rights of the holder of endorsed paper to reco- 
ver, depended upon his own acts, and in the recent case in the Court of 
Appeals, the point appears to have been presented with equal clear- 
ness, and to have been directly passed upon by the court, for on ex- 
amining the printed points in the State Library, it will be seen that 
the.defendant’s counsel contended, that “the plaintiff’s right to reco- 
ver did not depend on the mind or knowledge of the defendants as to 
whether the note was paid or not, but upon the fact whether the plain- 
tiffs had performed the conditions on their part, on the performance of 
which, only, the defendants agreed to pay the note in question,” while 
the plaintiff’s counsel insisted, that ‘‘ the notice of protest served on 
the defendants was a sufficient notice to charge them as endorsers of 
the note in question ; because, they will be presumed to have known 
that this note for $600 became due at the time mentioned in the no- 
tice, when the note intended to be referred to was protested,” and the 
whole gravamen of the opinion is, to show, not that the plaintiffs gave 
the defendants notice of the dishonor of the note in question, but that 
the notice which they did give, when taken in connexion with other facts, 
“‘ conveyed to the mind of the defendants information that the iden- 
tical note in question had been dishonored.”’ It is no where pretend- 
ed in the opinion that the acts of the plaintiffs were sufficient in and of 
themselves to charge the endorsers, but on the contrary thereof, it is 
the mind of the defendants, and*that alone, which is looked at in the 
decision. 

That such was once the rule in this state, by which the liability of 
endorsers were to be ascertained, is not denied ; but was that the rule 
when the case of the Cayuga County Bank vs. Warden & Griswold 
was decided, and can it be sustained by sound and correct reason- 
ing. 

At the Jefferson county circuit, in June, 1841, before the case of 
Remer vs. Downer was reported, Judge Grip.ey, in an action of debt 
against an endorser, doubted the correctness of the rule, and thought 
the endorser was discharged, but he felt bound, under the decision of 
the Supreme Court in the case of The Ontario Bank vs. Petrie, 3 Wen- 
dell, 456, to submit the question to the jury, whether the defendant 
had been misled—or, in the language of Judge Jewett, whether the 
notice of protest ‘“‘ conveyed to the mind of the endorser information 
that the was note in question had been dishonored,” and the jury 
found in the affirmative, and rendered a verdict for the plaintiffs. On 
a motion for a new trial, Bronson, Judge, is reported to have said, 
(2 Hill, 593,) that the recent decision in the Court of Errors, in the 
case of Remer vs. Downer, had shaken the former decisions of the Su- 
preme Court, and rendered it necessary to consider the question upon 
principle, and a new trial was ordered. 

It is proposed briefly to review the question, and present some con- 
siderations why the rule laid down in Remer vs. Downer, and Ransom 
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vs. Mack, should be followed hereafter, instead of the one laid down 
by Judge Jewett in the case of the Cayuga County Bank vs. War- 
den & Griswold. 

If it may be assumed as admitted, “ that it is important to esta- 
blish some fixed and certain rule as to what shall be a sufficient de- 
scription of the note, in a notice of dishonor, so that the holders of ne- 
gotiable paper, and those who are contingently liable for its payment 
upon the fault of the parties who are primarily liable, may know and 
understand their rights and duties in each particular case that may 
arise,” then the rule laid'down in Remer vs. Downer and Ransom vs. 
Mack, is correct ; but, that is one of the very questions in dispute, for 
if accessory facts may be let in to aid or help out a defective notice, 
then it follows asa matter of course, that the notice may vary accord- 
ing to the accessory facts, as they shall be few or many, weaker or 
stronger, or in other words, the sufficiency of the notice 1s then to be 
ascertained by the accessory facts, and not by any fixed or certain 
rule, as by comparing the note “intended to be referred to in the no- 
tice of hishonor,” with the description contained of it im the notice 
served. In some cases the accessory facts may be so strong as to 
override entirely the notice given, and thus the notice, when taken in 
connection with those accessory facts, may convey to the mind of the 
endorser information of the identity of the note dishonored, although 
it should misdescribe the note as to the parties, amount, and eve 
other particular, or should be a blank notice and not describe it at all. 

If accessory facts may be used to aid, or help out, a defective no- 
tice, how far may they be used ? If good in part, why not good in.whole, 
and thus notice of presentment and non-payment to the endorsers be 
entirely dispensed with. Ifthe mind of the defendant has any thing 
to do with his liability, it must be immaterial how that state of mind is 
produced, or that information conveyed to it, unless it can be main- 
tained as good law and sound logic, that that state of mind must be 
produced, or that information conveyed to it, in a particular way— 
partly by the notice and partly by the accessory facts; but if that 
is the rule it defeats the other proposition, for then, the state of mind 
of the endorser, or the information conveyed to it, would not govern, 
but the mode or manner in which that state of mind was produced 
or information conveyed to it; and, perhaps, the proportions which 
the notice and the accessory facts respectively had in producing 
that result. 

It will be found on examination, that the rule laid down by Judge 
JEweETT, cannot be carried into active practice without producing 
the worst of consequences, not only to endorsers but to the holders 
of endorsed paper, by placing their right to recover, not within their 
own control and dependent upon their own acts, but by making 
their rights to depend on the “ information which the notice conveys 
to the mind” of the endorser. It will not be contended, that the 
mind of the defendant may be looked to, to aid a recovery, and not 
to defeat one. If the plaintiff has a right to show what information a 
notice of dishonor conveyed to the mind of the defendant, in order to 
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ascertain whether it is a sufficient notice to charge him as an endor- 
ser, the defendant has, of course, a right to rebut the evidence, and 
show that it did not convey such information to his mind. It follows 
then, conclusively, that if the mind of the defendant may be looked 
into, in order to aid a defective notice, it may be looked into in order 
to defeat a perfect one. The issues at the circuits will then be, not 
whether the holder has given notice of the dishonor of the note in 
question, but what information the notice served, when taken in connec- 
tion with the accessory facts in each particular case, conveyed to the mind 
of the defendant. Accessory facts will then be met by accessory 
facts, and the business tact and skill of each endorser will become a 
legitimate and important subject of inquiry upon the trial of every 
cause. There is not a foreigner in the state, whether he be French 
or German, Jew or Gentile, who cannot defeat a recovery against 
him as an endorser, if he cannot read English, and that language is 
used in the notice of dishonor served, if the rule adopted in the case 
of the Cayuga County Bank against Warden & Griswold be correct. 

The error of the rule cannot be better illustrated than by reference 
to the case under review. Suppose on the re-trial of the cause ordered 
by the Court of Appeals, the defendants could show that one or both 
of them had been taken suddenly ill, and was in consequence thereof 


laboring, on the third day of May, eighteen hundred and forty-five, 


under a temporary derangement, would it not be an impeachment 
of the integrity of the court to suppose that in such a case the lan- 
guage of the court would be otherwise than “‘ who can doubt but that 
this notice did not convey to the mind of the defendants, information 
of the identity of the note dishonored.” Do the rights of the holders 
of endorsed paper depend upon such contingencies? and if not, do 
the liabilities of endorsers depend upon them ? 

Take another illustration. The endorser lives in a country town 
where the mail is received but once a week, and the note is protested 
at the county seat on Monday after the mail has left, and the-notice 
of it is deposited in the post-office directed to him, but which he will 
not receive by due course of mail until the next week on Monday ; 
on Tuesday after the note is protested, it is sued, and on Wednesday 
the endorser is served with a summons and complaint, and that too, 
before he has received the notice, and before it has ‘conveyed any 
information to his mind.” What then becomes of the reasoning of 
the judge in the case above referred to? 

Who is to judge whether the note is correctly described in the 
notice of protest, the court or the defendant? In the case above 
referred to the court undertakes to tell what kind of a judgment the 
defendants formed, and to substitute that as the judgment of the 
court, It is a dangerous rule for deciding causes, and one by which 
the liability of defendapts must vary according to the intelligence of 
each particular endorser. 

But the most objectionable feature in the decision of the case of 
the Cayuga County Bank against Warden & Griswold, is, that it 
makes the terms and conditions of one independent contract, depen- 
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dent upon the existence of other independent and separate contracts, 
and the terms and conditions of them, thus permitting the notice of 
the dishonor of one note to vary, as there are few or many other notes 
endorsed by the same defendants. It is entirely clear from the evi- 
dence, and the opinion that if Warden & Griswold had been endorsers 
of a three hundred dollar note, payable at the Cayuga County Bank, 
and falling due at or about the time the note in question did, although 
given to and held by some one, other than the bank, that the court would 
have held the notice of protest served, insufficient to charge them as 
endorsers of the note in question for six hundred dollars. Cannot 
the court tell, as a question of law, whether the notice correctly de- 
scribed the note in question, as well without knowing whether there 
were other notes endorsed by the defendants payable at the same 
bank as with? Suppose there were other notes, how could that affect 
the question whether the note in suit was or was not correctly described 
in the notice of protest? The existence or non-existence of other 
contracts would not add one word, or dot an 2, or cross a ¢, in either 
the note or notice. How then could the existence of them, render a 
correct description less correct, or the want of them render an incorrect 
description less incorrect? Would not the papers read the same in either 
case? If the notice does not describe the contract correctly when other 
notes exist, it does not describe it correctly when they do not exist. 

Notices of protest may be verbal or written; if written, the ques- 
tion is upon the written notice, when compared with the note. If it de- 
scribe the note correctly it is sufficient, whether the endorser under- 
stands it or not, and its sufficiency can be ascertained with the same 
certainty, that it can be ascertained at the circuit whether the note 
produced is the one described in the declaration or complaint, and as 
a question of law, the same rule should govern in the one case as in the 
other, and the same variance which should prevent a note being read in 
evidence in the one case, should prevent its being read in evidence in 
the other; and it would be as pertinent to inquire at the circuit on a 
question of variance or misdescription between the note produced 
and the one described in the declaration or complaint, whether the 
defendant had made other notes, or what was the state and condition 
of his mind in order to ascertain whether such variance or misde- 
scription existed, as for the purpose of ascertaining whether there 
is a misdescription between the note produced and the one described in 
the notice of protest. 

Other and further reasons might be assigned in support of the views 
above expressed, but if what has been already stated, does not satisfy 
the understanding and convince the judgment, it is not supposed 
that any further argument will; and the final disposition of the ques- 
tion must therefore be left to be disposed of when some one shall 
interpose his own ignorance and inability to understand and know 
what is meant or intended by a written notice of protest as a defence 
to a recovery, and then, and not till then, may we hope for a final 
settlement of the question, whether the right to recover depends upon 
the fact, whether the notice is correctly described in the notice of pro- 
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test, or whether it depends upon the information which the notice 
conveys to the mind of the defendant, when taken in connection with 
the peculiar accessory facts of each particular case. 

LEGEs. 








H. S. District Court. 


[Southern District of New-York.] 


Before the Honorable SAMUEL R. BETTS, District Judge. 


Tue Unitep Srartes v. Tue Bric LawrENCE, HER TACKLE, 
APPAREL, &c., &c.— April, 1849. 


To entitle a party to a peremptory attachment, the applicant must show that the preliminary 
proceedings have been strictly correct. Same rigor, however, not necessary to bring a party 
in court to answer matters touching a civil suit. 

The practice of the state court governs in this court when not otherwise regulated by the 
specific rules of this court. 

Under the Act of Congress of March 3d, 1817, a deputy marshal is subject to the same sum- 
mary remedy in respect to moneys held by him officially that the marshal is. 

The Act of 3d of March, 1817, applies to every grade of officers carrying into execution the 
powers of the court, and receiving moneys under their process or by their direction. 

The marshal is immediately responsible for moneys coming properly in the course of official 
duty into the hands of his deputy. 

Independent of statutory provisions, the courts of the United States have an inherent right 
and power to regulate their own process, and the disposition of moneys obtained under 
their process or order, and to compel observance of their rules by attachment. 

The deputy marshal is an officer of this court and subject to attachment for contempt by 
summary order. 

The resignation of office by a deputy marshal affects only the powers of the court over his 
executory acts; even his removal from office by order of the court, would not exempt him 
from liability for past contempts. 

Specie in foreign coin, is not merely cargo, but money, and to be paid into court as such. 

Depositing money into bank to the credit of the court, is paying money into court according 
to the Act of Congress, 1817. 

Though strict formality in the proceedings is necessary to entitle to a peremptory order, yet if 
the affidavit of party proceeded against satisfies the court of his contumacy an order of 
attachment will be granted against him. 

The marshal is answerable for acts of his deputy done “colore officii,” although without his 
knowledge, and in the case of moneys received belonging to suitors, process of attachment 
may be had against the marshal personally. 

If a deputy obtain possession of money belonging to suitors tortuously, and in fraud of 
the marshal’s rights, the marshal is not amenable to summary process of attachment 
therefor. 


Tuis was an application for an order upon Eli Moore, marshal of the 
United States for the Southern District of New-York, that he forth- 
with pay into court the sum of $20,000 in specie, attached on board 
the brig Lawrence, proceeded against by the United States on a 
charge of having been engaged in the slave trade, and which specie 
with other effects had been taken into custody by Wm. H. Peck and 
others, specially deputed by the marshal to execute the process of 
the court, or that a peremptory attachment issue. 

A similar motion was made as to William H. Peck, the deputy, 
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who was exclusively and directly identified with the custody and 
withholding of the specie. 
The facts are fully detailed in the opinion of the court. 


J. Prescott Hall, U. S. District Attorney, for the United States. 
F. B. Cutting, for the deputy marshal. 


Betts, J.—An order was granted by the court on the 21st inst., 
on motion of the United States’ attorney, that the marshal of this dis- 
trict forthwith pay into court the sum of money attached by him in 
the above entitled cause. The hearing of the matter was deferred 
at the instance of the marshal until yesterday. 

The order of the court was served on William H. Peck, chief de- 
puty of the marshal, and concurrently with the motion against the 
marshal, the district attorney moves for an order that the said deputy 
pay the aforesaid money into court, or that an attachment issue 
against him. 

It is objected on the part of the marshal, that no proof is made of 
personal service on him of the order of the court, and on the part of 
the deputy, that no order has been granted directing him personally 
to pay the money into court. 

In order to lay a foundation for a peremptory attachment, it is in- 
cumbent on the applicant to show that his preliminary proceedings 
have all been strictly correct. (U. S. v. Caldwell, 2 Dall. 333.) 

But the same rigor is not necessary to obtain an attachment to bring 
@. party before the court to answer upon matters touching a civil suit. 
In such cases, the first proceedings may be by order that the accused 
party show cause why he should not be punished for the alleged mis- 
conduct, or an attachment may be issued to bring him before the 
court to answer for the misconduct, (2 R. 8. 536, § 6,) and the prac- 
tice of the state court governs this court when not otherwise regu- 
lated by its own specific rules, (C. C. Rule 102; D. C. Rule 340.) 

The material question is, whether a proper cause is shown for the 
interposition of the court against the marshal or deputy, by process 
of attachment in the first instance, or by an order that they show 
cause why an attachment for contempt of court because of miscon- 
duct in office shall not issue against them. 

Thus far the cases of the marshal and deputy have been consi- 
dered as depending upon a principle common to both. 

Upon the facts brought out, however, by the depositions read in 
court, it seems proper to separate them at this point and dispose of 
each on its special circumstances. 

It appears that a monition and attachment against the barque Law- 
rence, her tackle and apparel, furniture, appurtenances, guns and the 
goods and effects found on board, and $20,000 in specie, was deli- 
vered to the marshal on the 15th of March, 1848. He deputed Wm. 
H. Peck, J. S. Smith, Joseph Thompson, or either, to execute the pro- 
cess, and the same day it was served by Smith and Thompson by 
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the arrest of the vessel and the specie. The specie was taken by 
Mr. Thompson to the Mechanics’ Banking Association in this city, 
and left there subject to the order of Eli Moore, the marshal, and as 
Mr. Thompson deposes, on special deposit, according to his under- 
standing. 

The deputy, Peck, states in his affidavit that the specie attached 
was estimated at $18,992, and no more; consisting of $1@00 in silver 
and several kegs of doubloons and half doubloons,—gold pieces of a 
foreign currency. 

The $1000 in silver were afterward by his direction placed to his 
credit by the cashier, and the gold coin was sold and the proceeds 
also passed to his credit in the bank. He says he has disbursed a 
portion of these moneys for the official services of the office, and that 
the total sum he has received in his official capacity, including these 
moneys amounts to $133,000, or thereabouts, and that he has dis- 
bursed and expended for and on behalf of the marshal during that 
period the sum of $126,000 or thereabouts, leaving about $7000 in 
his hands, which he states he is ready to account for and pay over to 
the marshal. He farther says he resigned his office of deputy mat- 
shal on the 23d inst. 

The resignation was made after these proceedings were initiated 
and notice thereof had been served on him. 

On these facts the counsel for Mr. Peck takes two objections to the 
competency of the court to enforce an order, or issue an attachment 
against him. 

1. Because, if the moneys in the cause came to his hands they 
were in judgment of law received by the marshal, and the deputy is 
not answerable for them by summary order of the court, nor by suit 
at law. The remedy of the parties interested in the moneys, must 
be taken against the marshal alone. That a deputy marshal is not 


an officer of the court amenable to the authority of the court by way 


of attachment for misconduct or malversation in his office. 

2. That Mr. Peck is now no longer deputy marshal, and therefore 
in no way under the supervisory authority of the court in respect to 
his transactions when in office. 

8. A subsidiary exception is taken that the specie cannot be re- 

_ * v . 
garded as money in the hands of the marshal, but only as cargo in 
his custody for safe keeping until the final decision and dispositior of 
the cause, and accordingly not subject to be brought into court. 

4. A farther point was taken under the terms of the Act of Con- 
gress of March 3, 1817, that an attachment cannot be awarded for 
not paying the money into court, but only on the refusal or neglect 
of the officer to pay it into an incorporated bank of the state to the 
credit of the court. 

The main defence against this proceeding was placed on the first 
position, that a deputy marshal is not an officer of the court, in the 
sense to render him directly amenable to its supervision, and subject 
to attachment for not paying over money received by him, wirtute 


officii. 
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Whatever may be the rule at common law in respect to the direct 
liability of deputy sheriffs to suitors for moneys collected by process 
of court, it seems to me there is no ground for question, under the 
Act of Congress of March 3, 1817, that a deputy marshal is subject 
to the same summary remedy in respect to moneys held by him offi- 
cially, that the marshal is himself. 

The United States Circuit and District Courts are directed to cause 
all moneys, being subject to their order, to be deposited in bank, (sec. 
1,) and section 2 provides that all moneys which shall be received 
by the officers thereof in causes pending in court, shall be immedi- 
ately deposited in bank to the name and credit of the court, and 
section 4 directs that if any clerk of such court, or officer thereof, 
having received any such moneys as aforesaid shall refuse or neglect 
to obey the order of such court for depositing the same as aforesaid, 
such clerk or other officer shall be forthwith proceeded against by 
attachment for contempt (3 U. S. Statutes, 395). 

If the court were called upon to expound the language of the sta- 
tute for the first time, there would seem to be no reasonable ground 
for not giving it its full, plain and natural import, and apply it to 
every grade of officers carrying into execution the power of the courts, 
and receiving moneys under their process or by their direction. 

Chief Justice Marshall clearly considered the law as embracing 
deputy marshals, for he awarded an attachment against a deputy 
marshal to compel the payment of money into court, collected on 
execution. No question was raised as to the just liability of that 
officer to this form of procedure. (2 Brockenborough R., 1, U. States 
-v. Man.) This was in 1822. In 1844 the point was raised in the 6th 
Circuit, and Mr. Justice McLean, on a careful consideration of the 
statute, decided that the deputy marshal is an officer of the court, 
and subject to its power as such, and that he may be compelled by 
_ attachment to pay over money collected by him wrtute offic. The 
judge remarked that it would be disreputable to the court and to the 
institutions of justice, if, in such case, the court could not afford a 
summary remedy against one of its officers. In that case, too, the 
deputy had received a portion of th: money when he had no autho- 
rity to receive it, the execution having been returned; and the court 
held he was reponsible for it, although the marshal was not. (Bagley 
v. Yates et al., 3 McLean’s R. 465.) 

If the money had come properly, in the course of his official duty, 
into the hands of the deputy, the marshal would immediately be 
liable for it. Judge McLean holds that the deputy is no less so for 
that cause. (Jbid.) And it seems to be the rule in Massachusetts, not 
only that the sheriff is liable for the acts of his deputy done colore 
offct, but that such liability is consequent upon that of the deputy 
or the same acts. (1 Pickering, 275, Knowlton v. Bartlet.) In that 
case, his deputy attached money, after the process was functus officio, 
and embezzled it. The court held the sheriff was liable, because 
the act was done under color of office. (Ibid. 271.) The same doc- 
trines are declared by Parsons, Ch. J., in Marshall v. Hosmer, 4 Mass. 
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63; Bond v. Ward, 7 Mass. 127—and all the cases go upon the as- 
sumption of the personal liability of the deputy for the acts for which 
the sheriff was made responsible. In South Carolina the sheriff was 
held liable to attachment for moneys paid a clerk in his office, em- 
bezzled by the clerk afterwards. (Abercrombie v. Marshall, 2 Bay 
R. 9, 8. P.; Carter v. Ken, ibid. 112.) 

Independent of the statute referred to, the courts of the United 
States, under their inherent powers and the right to regulate their 
own process, possess ample authority to prescribe rules in relation to 
the collection and disposition of moneys obtained under their process 
or orders and to compel the observance of such rules by attachment. 
(Bac. Ab. Attach’t A, Comyn (Dig. Day’s ed.) Attach’t for Contempt of 
Court, note 1, 3 D. & E. 361, 2 R. 8., 543, § 1.) 

Such rules are prescribed by the Supreme Court and by this Court. 

In my opinion the deputy marshal is an officer of this court ame- 
nable to its jurisdiction for malfeasance in office by summary order 
or attachment for contempt. The marshal would be personally an- 
swerable under the terms of the rule of the Supreme Court 41, and of 
this Court 158, for failing to pay moneys attached by him, forthwith 
into court, and the responsibility of the deputy is no less stringent. So 
under the practice of the Supreme Court of this state, the sheriff is 
subject to attachment for not paying moneys collected by him on 

rocess, to the party or into court, although no demand is made on 
im therefor. Brewster v. Van Ness, 18 Johns. R. 133.) 

2. It is earnestly contended that the resignation of his office by the 
deputy on the asd inst., ousts the jurisdiction of the court over him. 
This is upon the assumption that the authority of the court by attach- 
ment cannot be exercised over any one, except he be at the time an 
officer of the court. This doctrine is correct as to executory acts. 
The court could have no power to compel the deputy to resume his 
office or proceed hereafter in the execution of his duties. 

But this principle does not touch that of the rightful authority of 
the court in respect to acts and omissions of its officers, while acting 
as officers. 

The power of the court to afford a remedy against sheriffs by attach- 
ment, after they leave office for malversation or neglect of duty in 
office, is one constantly exercised and has never been questioned. 

In February term, 1810, the Supreme Court awarded an attach- 
ment against a late sheriff, for not returning a fi. fa. delivered to one 
of his deputies in 1797, to bring him into court to answer on oath to 
interrogatories. (Brockway v. Wilbur, 5 Johns. R. 356.) 

He was afterward discharged on account of laches of the party 
prosecuting, the process having been delivered to a deputy more 
than fourteen years previously. (The People v. Gilliland, 7 Johns. 
555.) 

Equally direct is the case of Brewster v. Van Ness, 18 Johns. 133; 
and The People v. Brower, 6 Cowen. R. 41, and The People v. Evans, 
4 Hill R. 71. 

It is presumed the argument would not be advanced that the maré 
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shal, in this case, if the money in question came into his hands, could 
exempt himself from these summary proceedings by resigning his 
office. 

The deputy as an officer of the court, stands on the same. footing. 
He is compellable to answer to the court for abuse of its process, or 
other contempt of court, whilst acting as its officer. The proceeding 
by attachment does not affect him as an officer, but individually.—It 
is not against him in the character of one now acting in office, but to 
compel him to complete and carry out his official duties in doing 
something he had neglected and omitted, and because of malversation, 
whilst an officer, in retaining in his hands moneys received by him 
when in office, and by color of his office. 

The law empowers the court to act directly upon the office of a 
deputy marshal, for misconduct in it, by removing him. (1 U.S. 
Statutes, 86, §27.) This court had drawn an order, in execution of 
that power, removing this deputy from office, when informed of his 
resignation; but that mode of punishment would in no way affect 
the civil rights and remedies of suitors against him, for embezzling 
their moneys collected by him, nor the power of the court to inflict 
punishment by way of fine on him for such mal-conduct. 

3. I cannot assent to the doctrine set up in the third point raised in 
behalf of the deputy, that this specie was merely cargo, which he is 
not bound to bring in court or deposit in bank. 

The foreign coins mentioned in the depositions, comprising the 
large sum in question were all legal currency under our laws. They 
were money, the same as coin of the United States Mint. 

By the laws of this State, the sheriff can levy on money or bank 
bilis and must return and pay them as so much money collected. 
(2 R. 8. 290. Allen on Sheriffs, 159.) The case of Knowlton v. 
Bartlett, 1 Pick. 271, was that of money levied on and embezzled by 
the deputy sheriff. The process in his hands was a mesne attach- 
ment; the same in effect as the attachment and monition issued in this 
cause. 

There was no necessity for changing the character of the propert 
taken. It was already money, and the officer was bound to pay it 
into court as such. 

4. It is contended that this proceeding is not supported by the Act of 
Congress of 1817 as it demands the payment of the moneys into 
court, whilst the statute directs that they shall be deposited in an in- 
corporated bank of the state to the credit of the court. 

This is only a different phraseology for the same act and the same 
result. ‘The purport and object of the motion is to place the moneys 
under control of the court for the protection of the parties litigant; 
and the order might be modified so as to conform to the language of 
the statute, if that were necessary. 

‘The Act of Congress of April 18, 1814, (3 Laws U. S. 127,) di- 
rected the deposit of moneys paid into court, in an incorporated bank 
to be designated by the court. 

The Act of 1817 appointed the branches of the U. S. Bank such 
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depositaries, still leaving it to the courts to designate state banks 
when no branch of the U. S. Bank was convenient. 

Immediately on the termination of the charter of the U. S. Bank, 
this court designated incorporated banks in this city for that purpose. 
The Bank of the State of New-York, the Manhattan Bank and the 
Bank of New-York are the only ones appointed. 

The 2d section of the act of 1817 requires the moneys to be depo- 
sited in the name and to the credit of the court. The marshal may, 
undoubtedly, if he elects so to do, proceed directly to the appointed 
bank and place money collected by him in deposit in that form, pro- 
vided the bank will accept it from him. 

But it is manifest that an orderly and accurate method of conduct- 
ing this business and keeping the accounts so that all parties in 
interest can acquire the information they need in respect to deposits 
and So that the funds shall be emphatically in public keeping, is in- 
dispensable. 

The courts in this district require, to that end, that the moneys be 
paid into court to be deposited by the clerks, under the title of the 
cause to which they appertain. The court, as such, keeps no bank 
account, and there is no general deposit of moneys to its credit. 
Every deposit is specific and special, to the credit of the cause out 
of which the money arises. No part of such money can be drawn 
out but by order of the court, entered on the minutes, signed by the 
judge, and then checked for by the clerk. 

Those minutes and records are open to inspection by all persons 
in interest. 

If then the money is, in the first instance, carried by the marshal 
to the bank, it will be necessary to re-deposit it under the order of the 
court, in the manner provided for keeping the accounts and for its 
safe and correct disbursement. 

Upon the law of the case, I am clearly of opinion that the U. S. 
Attorney is entitled to compel Peck, the deputy, to pay the money in 
question into court, under penalty of attachment for contempt. 

But there is undoubtedly a want of some formal step to entitle him 
toa taping, “1 order to that effect. No order has been served per- 
sonally on Peck which he has disobeyed, and he is not, accordingly, 
put in a state of contumacy as yet before the court. Sufficient hgw- 
ever is shown upon his own affidavit to satisfy the court that he was 
apprized of the proceedings, and to justify an order or an attachment 
against him to bring him before the court to answer. 

It is accordingly directed, that the U. 8. Attorney may take an 
order on Peck that he forthwith pay into court the moneys in question ; 
or at his election he may have an attachment to bring Mr. Peck into 
court to answer interrogatories on the subject matter. 

It is not made to appear upon the proofs submitted to me, that the 
marshal has personally been guilty of any delinquency. He is an- 
swerable for the acts of his deputy done “colore officit,” (The People 
Vv. Dunning, 1 Wend. R. 16; Clute v. Goodell, 2 McLean, 193,) 
although without his knowledge or recognition ; (McIntyre v. Trumbull, 














THE NEW-YORK LEGAL OBSERVER. 181 


N. Y. Court of Common Pleas.—Ketchum v. Williams. 


7 Johns. R. 35; Walden v. Davison, 15 Wend. R. 575;) and in respect 
to moneys so collected or taken by the deputy, the party entitled to 
them, can have his remedy by process of attachment against the 
marshal personally. (The People v. Brower, 6 Cowen R. 41.) 

There is some want of complete formality in this instance, as to 
the proofs necessary to found a motion for a peremptory attachment ; 
and one for the purpose of bringing the marshal before the court to an- 
swer is unnecessary, as he presents his own affidavit and that of 
Mr. Thompson showing cause in excuse of himself. 

The excusatory matter set up will not protect him against an attach- 
ment, unless it appears that Peck obtained possession of the money 
tortiously and in fraud of the marshal’s rights. The Court cannot 
upon the statements laid before it, imply that Mr. Peck so acquired 
the money, and the marshal may be compelled to answer on interro- 
gatories whether the late deputy had not adequate powers in this 
behalf, totake upon himself the possession and control of the money. 

As the evidence of the preliminary steps, does not entitle the appli- 
cant now to a peremptory attachment; and as there does not appear 
to have been any personal delinquency on the part of the marshal, I 
shall direct that an order be entered for him to pay the money into 
court on or before the first day of May next, or that an attachment 
issue against him. 














— ———— 


N. 0. Conrt of Common Pleas. 


Before the Honorable M. ULSHOEFFER, First Judge, and Assistant Judges 
INGRAHAM and DALY. 





Henry F. Ketcuum v. Joun WI.uiaMs. 
Same v. SaME. 


MOTION TO SET OFF JUDGMENTS. 


Notice of assignment of judgment or cause of action personally to the debtor is essential to 
protect it in the hands of a bona fide assignee, against the off-set of a subsequent judgment 
between the same parties. The lien of the attorney for costs is not recognised on a motion 
to set off judgments. 


Tus was a motion on behalf of the plaintiff to set off a judgment in 
his favor in debt for $1600, $56 05 damages and costs recovered in 
one suit against a judgment recovered by the defendant in replevin in 
the second suit, June 30th, 1848, for $417 79. 

The facts were briefly as follows: In April, 1846, Ketchum com- 
menced a replevin suit for a pair of horses against Williams and 
took the property. Williams, the owner of the horses on the 22d of 
April, 1847, assigned all his right of recovery, &c., in the replevin 
suit to Thomas A. Cock, to whom he was indebted for the keep of 
the same horses. The defendant Williams got a verdict in the reple- 
vin suit on the 6th of May, 1847, and on the 7th of May, 1847, notice 


‘ 
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of the assignment and of the claim of the attorney of the defendant 
Williams was given to the attorney for Ketchum, the plaintiff, and on 
the 30th of June, 1848, Williams had final judgment against Ketchum, 
the plaintiff, in the replevin suit for $417 79; the horses being valued 
at $150, and the balance of the judgment being for costs. _ 

On the 30th of March, 1847, the plaintiff Ketchum commenced the 
action of debt against the defendant Williams, and on the 7th of May, 
1847, recovered final judgment against the defendant for $1600 debt, 
and $56 05 damages and costs upon which there was due $942 07. 

Ketchum gave Williams notice of motion to off-set the amount of 
the judgment in his favor in the one suit against the amount of the 
judgment against him in the other suit. Cock, the assignee, opposed. 
The motion was argued before his honor, Judge Ulshoeffer, no proof 
being offered of notice of the assignment of Williams’ claim in the 
replevin suit to Cock, the claimant. 


John R. Brady, for plaintiff. 
A. L. Brown and Albert Mathews, for assignee. 


Uusuorrrer, J.—Motion to set-off judgments. Ketchum reco- 
vered a judgment against Williams 7th May, 1847, upon which there 
is due $1034 56-100. Williams recovered a judgment against Ketch- 
um 13th June, 1848, but the verdict was 6th May, 1847, $417 79 
Ketchum applies to set-off his judgment against the judgment of 
Williams. 

The set-off is resisted, 

1st. Because the claim of Williams against Ketchum was assigned 
to Cock, 22d April, 1847. $150. 

2d. Because the attorneys of Williams and Cock have a lien for 
their costs, $287 79. 

No notice appears to have been given of the assignment to Cock, 
nor of any claim as to the attorneys’ charges. 

The provisions of R.8., 1st edit. 354, § 18, do not apply to set- 
offs of judgment, but to suits in which notice of set-off must be given. 
§ 19, 1 Hill, 222. 

If Ketchum had a claim before this verdict which could have been 
set-off he would have used it for that purpose, if he had not, or if it 
could not be set-off in Williams’ replevin suit, then he can only rely 
on the judgment, 7th May, 1847. On the other hand if Cock and the 
attorneys wished the assignment of a chose in action to be availa- 
ble, it could only be so from notice thereof. 1 Hill, 222. Granting 
that the assignment of a judgment would be good without notice, (4 
Hill, 559,) the judgment was never assigned, nor was it obtained 
until after the 7th May, 1847, the assignment of a verdict obtained 
without notice is only available from the time of judgment perfected. 
(4 Hill, 562.) 

It seems to me that if Cock or his attorneys wished to protect them- 
selves under the assignment of 22d April, 1847, they were bound to 
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~ notice thereof, because, otherwise, the judgment of Ketchum of 
ay, 1847, was obtained before he. had any notice of assignment, 
or lien for costs. Gr. Pr. 62, 349. 

In truth, however, the attorneys are not claimants in this case; . 
Cock alone claims under the assignment of 22d April, 1847, for the 
whole recovery, although he is only to receive for himself the damages, 
$150, as he admits the costs belong to the attorneys, but there was 
no assignment to the attorneys, nor did they notify Ketchum of their 
claim for costs. (13 Wend. 655.) 

Brown and Mathews must look to their employers for their costs, 
and Cock must look to Williams for his demand, and the judgment 
of Williams for damages and costs must be subject to the set-off of 
the applicant, Ketchum’s judgment against Williams. 

It being afterwards ascertained that notice of the assignment had 
been given by the attorney for Williams to the attorney for Ketchum, 
and also of his, the attorney’s, lien for cost, upon an application to 
his honor judge Ulshoeffer, an order was made for Ketchum to show 
cause why the motion should not be re-argued upon these new facts, 
together with those disclosed by the former papers. A rehearing 
was granted, and at the same time the motion was re-argued upon 
all the papers together and upon all the facts. 


James T. Brady, for plaintiff. 


A. L. Brown and Albert Mathews, for assignee. 

The counsel for the assignee submitted the following points: 

I. The right of set-off ded not exist at the time of assignment, and 
even had there been no assignment could not have arisen until after 
judgment in the replevin suit. Graves v. Woodbury, 4 Hill, 561, 6 
Cowen, 598; Hackett v. Connett, 2 Edw. V. C. R., p. 71. 

1. It could not be set-off in the replevin suit. 

2. It could not be set-off on motion. Garrick v. Jones, 2 Dow. 
Prize Cas. 157. 

3. It is not within the statute. 

II. Here there was only a debt on one side, and a claim soundin 
in damages on the other, which when it became liquidated by the 
verdict and judgment so as to admit of set-off, belonged to another 
person. Hackett v. Connett, 2 Edw. V. C. R., p..77; 5 Mason’s 
R. 206. 

III. Notice of the assignment is only necessary to put the debtor 
on his guard against dealing with the assignor, &c.; he must show 
prejudice for want of it, otherwise it is unimportant. Here notice 
was given as in the case of Hackett v. Connett, 2 Edw. V.C. R. p. 71. 
Graves v. Woodbury, 4 Hill, 563. 

1. The notice to the attorney of the plaintiff Ketchum was suffi- 
cient notice to plaintiff for all the purposes notice was requisite. 

IV. The assignee’s claim is superior inequity. Spencer v. Barber, 
6 Hill, 568. 

V. The lien of the attorneys was alone a sufficient ground for de- 
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nying the motion to off-set. Bradt v. Coon, 4 Cowen, 416; Dunkin 
v. Vanderburgh, 1 Paige, 622; Gridley v. Garrison and Forman, 4 
Paige, 647. 


Daty, J.—The motion will be re-heard; the ground upon which 
the application is put is sufficient; a motion may be re-heard where 
an application is first made for leave, and the defendant’s notice em- 
braces such an application. 

It has frequently been held by this court that an assignment of the 
subject matter of a suit before judgment is no bar tu a party’s right of 
set-off who has obtained a judgment, unless he has received notice 
of the assignment, and the fact of notice has not been made out. 
Notice was served upon Ketchum’s attorney, but that cannot be re- 
garded as notice to Ketchum. 

In matters connected with the conduct and management of the 
suit, perhaps notice to the attorney should be deemed notice to the 
principal, but this related to a right growing out of the judgment in 
which the plaintiff should not be affected without notice ; he was not 
notified of the assignment either by Williams, by Cock or by his own 
attorney, and he is therefore entitled to set-off his judgment. 





[March Special Term.] 
Before the Honorable D. P. INGRAHAM. 


Tuomas McCormick against Peter Kenor. 


EXAMINATION UNDER CODE-—-WHAT PROPERTY OF DEFENDANT MAY 
BE APPLIED IN SATISFACTION OF JUDGMENT. 


By the 249 and 252 sections of the Code, a judge has the power to order any property due to 
the, debtor to be applied in satisfaction of the judgment. These sections, however, only 
apply tu moneys actually due to the judgment debtor, and not to moneys to become due on 
a contingency, or on an executory contract not performed at the time of the examination. 
here, therefore, A. was examined as a witness as to certain moneys alleged to be due to 
defendant, and it appeared that A. had agreed to convey several lots of land to defendant 
upon his erecting certain buildings thereon, A. agreeing to make advances to defendgnt as 
the work progressed for the purpose of such erection; but that at the time of the examina- 
tion nothing was due to defendant under the contract, and it also appeared that defendant 
before any further payment was due to him had assigned such payment and the contract to 
B. without notice of the proceedings, to secure advances made by B. to him. 

Held :—That the plaintiff had no lien on such moneys. 


ArrerR judgment entered in this action, the plaintiff procured an 
order for the examination of John Q. Aymar as a witness, as to cer- 
tain moneys alleged to be due and owing to the defendant, under 
§ 249 of the Code of Procedure. 
ot gg examination pursuant to this order the following facts ap- 
ared. 
Pe That Aymar had agreed to convey some lots of land to the defen- 
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dant Kehoe, upon his erecting certain buildings thereon, according 
to a written contract; Aymar further agreeing to make advances to 
Kehoe in instalments from time to time according to the progress of 
the work, for the purpose of such erection; that at the time of the 
examination nothing was due Kehoe under this contract, the instal- 
ment previously due having been paid to him, and the buildings not 
having sufficiently progressed, to entitle him to the next. ~~ 

The defendant Kehoe did not appear on this examination, and on 
3d February, 1849, an order was obtained restraining Aymar from 
making payment to the defendant of that portion of the moneys there- 
after to become due under the contract, until further order of the court. 


H. G. De Forest, for the defendant, moved to vacate this order on 
affidavits showing, in addition to the above facts, that the buildings 
had not sufficiently progressed to entitle Kehoe to the next payment 
under said contract, until the 12th day of March, and that before it 
was due Kehoe assigned it to William G. Cluve, who advanced, mo- 
nies to him with which he was enabled to proceed with the erection 
of the buildings. 


McMahon, contra. 


InerauamM, J. Judgment was recorded in this cause against the 
defendant, in January, 1849. 

Mr. Aymar was examined, to ascertain if any thing was due 
by him to the defendant, and he testified there was nothing due, but 
that there was an unfinished contract for building houses, on which 
payments would become due when more work was performed. 
Upon this testimony an order was made, directing Mr. Aymar to 
retain out of such subsequent payment $150. The defendant after- 
wards assigned this payment and the contract to Cluve, as security 
for advances which were necessary to finish the buildings, and Cluve, 
without notice of these proceedings, has advanced monies and claims 
these payments. A motion is now made to vacate the order. As 
between Mr. Aymar and the plaintiffs, I suppose the decision hereto- 
fore made is conclusive, but as neither Cluve nor the defendant had 
notice of these proceedings, they may move to vacate the order. If 
there had been any money due by Aymar to the defendant, at the 
time of the examination, or if there was any money coming due, and 
not depending on any contingency, the order would have been proper. 

But when there was no payment to come due, until after more 
work and money had been expended under a contract, such antici- 
pated payments have not been held liable to this proceeding, nor 
could they be enjoined for the payment of a debt previously due. 

The Code does not reach this case. It allows the judge to order 
any property due to the debtor to be applied to the satisfaction of the 
judgment. Sects. 249, 252. These sections only apply to moneys 
due to the judgment debtor, and not to moneys to become due on ex- 
ecutory contracts not performed at the time of the examination, 

VOL. VII. 24 
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It would be manifestly unjust to a person who had a contract with 
a judgment debtor, to enjoin money to become due on a contract, and 
thereby prevent the completion of the work. 

If the contract is honestly assigned to obtain money to complete it, 
such subsequent payments should be applied to that purpose, in jus- 
tice to the person for whom the work is to be performed. 

The plaintiff has not, under this view of the case, any lien on this 
money, and the order should be vacated. 





[March Term, 1849.] 
Before the Honorable D.P. INGRAHAM and CHARLES P. DALY. 
Francis ENGLISHBEE v. Simon HEtmutH and Mary H. Jenxrns. 


An act of the legislature, whether public or private, cannot be impeached in a court of law 
upon the ground that its passage was procured by means of fraudulent representations made 
to the legislature or by the concealment from that body of material facts. 

An alien cannot acquire a title to real property by descent, or which is created by other mere 
operation of law, though an alien resident may purchase land or take it by devise, subject 
to the right of the state to divest him. 

The peculiar interest which a purchaer acquires, before conveyance, in land sold under an 
execution, is not equivalent to seisin, and where a purchaser died before the expiration of 
the time within which the judgment debtor had the right to redeem, and the sheriff after 
the time for redemption had expired, conveyed to the administrators of the deceased pur- 
chaser for the benefit of heirs—Held, that such purchaser was not seised of the premises at 
the time of his death. 

The nature of seisin commented on and explained. 

The conveyance by the sheriff in such a case vests a mere naked estate in the administratrix, 
and if there be no heirs capable of inheriting at the time of such conveyance the title to 
the land passes instantly to the state. 

Where the title to land fails from defect of heirs it escheats to the people, and will not 
vest absolutely in a trustee who holds for the benefit of heirs. The rule in Burgess v. 
Wheat, 1 Eden, 177, has never been recognised in this country. 

But as the trustee takes the estate for the benefit of heirs, the right to hold it will be 
presumed before office found, as every one is presumed to have heirs unti! the contrary is 
shown. It is a presumption, however, which may be repelled. 

Inquest of office or a recovery in ejectment, which is the substitute for it in this state, is not 
necessary to vest a title in the state, where there is a failure of heirs capable of inheriting. 
As the title cannot remain in abeyance, it passes at once to the state by operation of law. 

The state stands in the same relation as the king at common law, where the crown become 
entitled to an escheat upon the death of the king’s tenant in capite without heirs, or where 
all badges of tenure were lost and the king took as the great or chief lord by escheat. 

In what cases office found was necessary at common law to give the crown a title by esctieat. 

The state does not take the land beneficially as heir, but by virtue of its right of sovereignty 
as the ultimate owner and proprietor of the soil. It does stand in the relation of a cestui 
que trust. From the want ofan individual proprietor the land escheats to the people as form- 
ing part of the common stock to which the whole community is entitled. 

The state has the right to make a grant of land, of which the owner died seised without heirs, 
before office found, the dictum of Sutherland, J, in Jackson v. Adams, 7 Wend. 367, to 
the contrary denied. The state cannot divest an alien who is in possession by purchase or 
devise, unless by an inquest of office but where a native or naturalized citizen dies without 
heirs the land passes at once to the state and the power to grant is incident to the legal title. 

The statutes of the 8 Hen. 6, c. 16, and 18 Hen. 6, c. 6, restraining the power of the king to 
grant escheated land until office found were not designed to affect grants or gifts in fee 
simple or tail, and whether those statutes have any application to the law of real property 
as it exists at present in this state. Quere. 

The grant by the state will not bar the heirs if there be any living, who were capable of 
inheriting when the owner died. The right of the state to grant may be inquired into 
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in action between the heir and the grantee, and the heir may recover until barred by an 
adverse possession of twenty years. 

An act of the legislature authorizing the land commissioners to release the interest of the 
state in escheated land to any citizen or resident alien, in certain cases, is an act appropri- 
ating public property to private purposes and requires a two third rate. The enabling 
act of 29th of April, 1833, is such an act, and having been passed by a majority vote 
is unconstitutional and void. 

Letters patent granted by the commissioners under this act, are void upon their face, and it 
is not necessary to proceed by scire facias or by bill in equity to set them aside. Where 
letters patent are granted without authority they are void upon their face, and may be 
disregarded at law. 

An act of the legislature removing the disability of alienage and authorizing an-heir to take 
hold and dispose of land the same as if he had been a citizen at the time of the death of 
the owner, will entitle such heir to take as by descent, where the land has escheated to 
the state for want of heirs capable of inheriting. 

The rule that a party to take by descent must have been entitled to take when the descent 
was cast, does not apply to a case where there are no heirs capable of inheriting at the 
death of the last owner and the land has consequently escheated to the people. The state 
cannot by aspecial act authorize an alien of nearer kin to take to the exclusion of a citizen 
of kin more remote, as it would be divesting a title acquired by an heir under the general 
law of inheritance but where there are no heits who can be affected, and the property isin 
or must come to the people, the legislature have the power to authorize a party to take as 
by descent or in any other manner. 


Ejectment for certain premises in Duane-street, in this city, occupied 
by the defendant Helmuth, under a demise from the defendant Jen- 
kins, who, as landlord, was let in to defend on her own application. 

The premises were formerly owned by Robert McQueen, against 
whom an execution was issued in November, 1833, on which they 
were sold to James Englishbee. 

James Englishbee died intestate, in August, 1834, leaving a widow 
named Mary, and no heirs capable of inheriting. The plaintiff, his 
half-brother, was an alien, but for which bar he would have been his 
heir at law. 

Mary, the widow, took administration, and under the statute, (2 
R. 8. 296, sec. 63,) the sheriff, on the expiration of the time for re- 
demption, conveyed the premises to her as administratrix. 

In January, 1835, the widow presented a petition to the commis- 
sioners of the land office, pursuant to the act concerning escheats, 
(Laws 1833, chap. 300,) for a release of the house 55 Duane- 
street, with other premises, which was made to her by letters 
patent, issued under the direction of the land commissioners. 

The defendant Jenkins made title to the premises under the will of 
Mary Englishbee, who died in December, 1845. 

In 1841, the plaintiff came to this country to reside; in 1843, he 
declared his intention of becoming a citizen, and filed an affidavit of 
the fact in the office of the secretary of state, and was subsequently ' 
admitted to citizenship. In November, 1847, the legislature, by a 
vote of two-thirds of all the members, passed an act releasing 
to the plaintiff all the interest of the people of, in, or to the premises, 
and vesting him “ with all the powers, title, rights and actions which 
the people of this state possessed previous to the passage of said act 
to obtain possession thereof,” and authorizing him ‘to take, hold, 
and dispose of the same, in the same manner and with the like effect 
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as if he and James Englishbee had, at the time of the death of the 
said James, been natural born citizens of this state.” 

In the month of December following, this suit was brought. The 
defendants offered on the trial to give evidence that the act of the 
legislature was procured by misrepresentations and suppression of 
material facts ; the evidence was ruled out, and they made a bill of 
exceptions founded thereon. The jury then found a special ver- 
= embodying the foregoing facts, and praying the judgment of 
the court. 


C. A. Rapallo and Geo. Wood, for the plaintiff. 

Under the conveyance from the sheriff to Mary Englishbee, she, 
as a naked trustee, took no estate. The beneficial interest, and with 
it the legal estate, passed to the plaintiff, and he took by purchase, 
and not by descent. An alien may purchase lands, and hold them till 
office found. Here has been no office, and the interest of the state 
has been released to the plaintiff, thus making his title perfect. 

If, however, the cestui que trust in the conveyance from the sheriff 
to the administratrix, be deemed to take by descent, and that by rea- 
son of the plaintiff’s incapacity so to take, he acquired no title, then 
the title by that conveyance passed to the state, (1 R. 8S. 714, sec. 1,) 
and the state has, by the act of 1847, substituted the plaintiff to all its 
rights. 

The release by the land commissioners to Mary Englishbee con- 
veyed no title, because, 

1st. That act only applies to lands which escheat by reason of the 
death of the person last seised, and James Englishbee, the deceased, 
never was seised of the premises. They did not, therefore, come 
within the purview of the act. 

2d. The act concerning escheats, insomuch as it authorizes the 
land commissioners to grant releases upon payment of a propor- 
tional part of the ascertained value of the land, was unconstitu- 
tional, as not having been passed by a two-third vote, and as seek- 
ing to delegate a discretion vested by the constitution in the legisla- 
ture, and required to be exercised by it in every individual case. 


T. J. Glover and C. O’ Conor, for the defendants. if 

Fraud vitiates every grant, and the evidence offered should have 
been received. 

The conveyance by the sheriff to an administratrix, under the sta- 
tute, vests the title in the heirs ; as heirs, they take by descent, not by 
purchase. The plaintiff being incapable of taking by descent, took 
nothing by the conveyance to Mary Englishbee. ‘There being no 
cestut que trust, she consequently held the lands discharged of the 
trust. If the effect of the sheriff’s deed was to vest the lands in the 
state, the letters patent issued by the land commissioners conveyed 
them effectually to Mary Englishbee. 

The letters patent cannot be impeached in this action. They must 
be set aside either in chancery or by scire facias. They are, how- 
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ever, perfectly valid. James Englishbee had an equitable seisin 
within the meaning and intent of the act concerning escheats, which 
should be liberally construed, and is constitutional and valid. 


By the Court. Daty, J.—There is no foundation for the bill of ex- 
ceptions. An act of the legislature, whether public or private, cannot 
be impeached in a court of law, upon the ground that it was pro- 
cured by means of fraudulent representations made to the legislature, 
or by the concealment from that body of material facts. If there was 
authority to enact it, and it has gone through the necessary forms of 
legislation, it is binding upon courts of justice, and they must respect 
and carry out its provisions. Ifimprovidently passed, the remedy is 
by an application to the legislature for its repeal. 

By the sheriff’s deed, the administratrix took a-naked estate in the 
premises, which, upon the failure of heirs, escheated to the state. 
Where the title to land fails, from defect of heirs, it vests and escheats 
to the people, in whom the original and ultimate property is vested. 
(2 R. 8.1, § 2, 3d.ed.) It would not vest in the administratrix upon 
the failure of heirs, for the rule in Burgess v. Wheate, (1 Eden, 177,) 
that the estate vests absolutely in the trustee, upon the failure of a 
cestut que trust, has never been recognised in this country. (10 Gill 
and John. 443; 3 Leigh. 518; 2R.S. 2.) But, as she took the le- 
gal estate in trust for heirs, her right to hold it would be presumed 
until office found, as every man is supposed to have heirs until the 
contrary is shown. (7 Wend. 367.) The contrary, however, appears 
in this case, and takes away the presumption, for it is found by the 
special verdict, that James Englishbee had no children, and that he 
left no heirs who were citizens of the United States. As there were 
no heirs, therefore, who could, when the sheriff conveyed to the ad- 
ministratrix, take beneficially, the title to the land passed, by opera- 
tion of law, to the state. (Comyn, Dig. Prerogative, D. 70; 4 Kent, 
424.) 

Francis Englishbee, being an alien, could not take as heir, (unless 
by the enabling operation of the act of 1847,) for an alien cannot ac- 
quire a title to real property by descent, or which is created by other 
mere operation of law ; nor could the plaintiff take by purchase. If 
he had been a citizen when the sheriff conveyed to the administratrix, 
he must have taken by descent. Title to land, when distinguished 
from title by escheat, or forfeiture, is derived by descent or purchase. 
In the former case, by operation of law ; in the latter, by the act or 
- agreement of the party. He could not, therefore, take as purchaser. 
An alien resident may purchase land, or take it by devise, and hold 
as against every one but the state, subject to the right of the state to 
divest him. But the plaintiff acquired no right by purchase or devise. 
He could only take by descent, as the heir of his brother ; and from 
which he was barred by his alienage. 

Mary Englishbee acquired no title under the patent. Weare not 
precluded from inquiring, whether the commissioners had any autho- 
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rity to issue it, or rather, whether they had any authority to release 
the land. A patent is to be avoided by scire facias, where it has been 
obtained by means of some fraudulent suggestion, or by the conceal- 
ment of a material fact ; or where it has issued by mistake, or in ig- 
norance of some material fact. In such cases, the writ of scire facias 
is the appropriate, and perhaps the only, remedy. (2 R. 8.673.) But 
if it is void upon its face, or has been granted without authority, it 
may be disregarded, as matter of law. (10 Johns. 23; 6 Con. 281.) 
The patent here was void upon its face. The act of the 29th of 
April, 1833, under which it issued, was an act appropriating pub- 
lic property to private purposes, and did not receive a two-third vote. 
(Const. of 1821, art. 7, sec. 9.) It is not so certified by the presiding 
officer of each house, (1 R. 8. 162, § 3,) and a release of escheated 
lands under it, is therefore void. The act delegates to the commis- 
sioners the right of appropriating public property to private purposes, 
a power which the legislature cannot exercise or confer without a two- 
third vote. It authorizes them to release to any citizen or resident 
alien, the interest of the state in any land, of which the owner died 
seised, without making a devise, and leaving no heir capable of inhe- 
riting. The ultimate property in all lands within the state, is in the 
people, in virtue of their right of sovereignty, and the title to it, upon 
defect of heirs, vests at once in the state. (2. R.S. 2,§1.) Where 
an owner of land dies seised, without heirs capable of inheriting, or 
where an alien dies, who has purchased land, or taken it by devise, 
the land instantly, and of necessity, without office found, vests in 
the state, for the freehold cannot be kept in abeyance. (3 Johns. Cases, 
113; 4 Kent, 424; 2 Id.54.) The title of the state being absolute, 
the land is, of course, public property, and cannot be appropriated or 
given to individuals for their private use and benefit, without a two- 
third vote. It is undoubtedly competent for the legislature, by a ma- 
jority vote, to abolish escheats, or pass a law regulating the succession 
to real property. But this is not a law of that nature. It is not an 
act abolishing escheats or declaring that a particular class of persons 
may inherit, who were before under disability, or giving up the right 
of the state to all land which had escheated or might thereafter 
escheat; but an act authorizing the release of a certain description 
of escheated land to private persons, which is an appropriation of 
public property to private purposes. The reservation by the state 
of a certain per centage upon the value of the property given up, 
does ‘not change it from an appropriation into a contract of sale. 
There is no consideration. The state receives no equivalent. The ~ 
party obtaining the land gives up nothing, nor incurs nor assumes any 
obligation in consequence. The per centage is deducted from the 
value of the land, and is not a consideration paid by the party to the 
state. Itisa giftor appropriation, and nothingelse. As the premises 
in question escheated after the passage of the act, it has been urged 
that, though it might be void as respects land which had escheated 
before its passage, it would be good as'to land which should escheat 
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thereafter. But I think an act appropriating to private purposes pub- 
lic property which the state might acquire thereafter, is as fully within 
the constitutional provision as an act appropriating property actually 
in possesion. To anticipate the future acquisitions of the state, is as 
objectionable as to vote away whatit has already in possession. By 
such prospective legislation, it would be possible to evade, in a very 
great degree, the salutary restriction intended to be imposed by the 
two-third vote. r 
But, if the act were constitutional, the commissioners had no au- 
thority under it to release this particular piece of property. They are 
restricted to cases where the owner dies seised of lands, without 
making a devise, and leaving no heirs capable of inheriting; and 
James Englishbee was never seised of the premises in question. Seisin 
anciently denoted the possession of an estate not less than a freehold, 
and the word in its present signification indicates the possession, or 
an absolute right to the possession, of such an estate. There is seisin 
in fact, and seisin in law. In fact, when the party is in possession. 
In law, where he has the right, as in case of descent, to the posses- 
sion. So there may be equitable seisin, as in conveyances in trust. 
The trustee is seised at law, and has the legal estate, and the cestua 
que trust is deemed seised in equity. (1 Cruise, 406, § 3.) Seisin, in 
either of these cases, would be sufficient for the purposes of this sta- 
tute. But the peculiar interest which James Englishbee acquired 
as purchaser, at the sheriff’s sale, was not of such a character as to 
render him seised of the land, in any sense in which that term has 
heretofore been employed. He was not in possession, nor had he an 
absolute right to the possession. It was contingent and not absolute. 
His right to a conveyance might be defeated by redemption at any 
time within the fifteen months. In the case of equitable seisin, the 
possession is postponed until the termination of the trust estate, but 
the right to it is not the less fixed and absolute. But in Englishbee’s 
case it was wholly uncertain. That he should become entitled to a 
conveyance, depended upon contingencies, the happening of which 
were unknown and unascertainable at the time of his death. It was 
a mere legal possibility, an interest altogether too uncertain to con- 
stitute seisin. It is evident, moreover, upon reference to the statute 
regulating the sale of real property upon execution, that the legisla- 
ture did not intend that the peculiar interest which they created in 
the purchase before conveyance, should be equivalent to seisin. By 
the § 63, the right and title of the judgment debtor is not divested 
until the expiration of the fifteen months: he is, therefore, the party 
seised, and not the purchaser. After conveyance, the sheriff’s gran- 
tee is vested with the legal estate from the time of sale, to enable him 
to bring waste, which would constitute seisin ; but the grantee here 
is the administratrix. She, for that purpose, may be deemed seised 
from the time of sale, but not the purchaser. By the § 66 it is pro- 
vided that the real estate, after conveyance to the representatives of 
a deceased purchaser, may be sold for the payment of his debts, in 
the same manner as lands whereof he died seised. Now, if the 
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framers of the statute had designed that the purchaser should be 
seised before conveyance, or that the conveyance of the sheriff should 
have a retroactive effect, so as to render the purchaser seised from 
the time of sale, this special provision was unnecessary ; the land 
might be sold under the general provision, (2 R.S. 166, sec. 22,) which 
authorizes the surrogate to order the sale of any lands for the pay- 
ment of debts, of which a testator or intestate may have died seised. 

The plaintiff has acquired an absolute title by the act of 1847. 
{t releases to him all the right, title and interest of the state in the pre- 
mises; it invests him with all the power, title, rights and actions which 
the state possessed before the passage of the act, to obtain possession 
of the land and authorizes him to take hold and dispose of it, the 
same as if he had been a citizen at the time of his brother’s death. 
The right of the state to grant land, of which the owner died seised, 
without heirs, before office found, is denied by Sutherland, J., (in Jack- 
son v. Adams, 7 Wend. 367.) He says, “if any natural born citizen 
dies without heirs, his lands escheat, but the state has no right to 
enter and take possession until office found, and any grant which 
they may make of such lands, by patent or otherwise, can convey 
no title, because, until office found, the state had no title, as every 
man is presumed to have heirs until the contrary is shown.” But he 
refers to no authority, and I take the law to be otherwise. The state 
cannot divest an alien who is in possession by purchase or devise, 
unless by inquest of office, or by judgment in ejectment, which is 
our substitute for it. But where a native or naturalized citizen dies 
without heirs, the descent is cast upon the state. (Staunford’s Pre- 
rogativa Regis, 54,a. Willion v. Berkley, Plowd. 229. Comyn’s 
Digest. Prerogative, D. 70. Vin. Ab. Office, D. 15;) and the power 
to grant is incident to the legal title. At common law, office was 
necessary where the king entered for a forfeiture, (Plowd. 229,) or 
upon condition broken, (Id. 213,) or upon attainder for treason or 
felony, (Brooke, Devant Escheator, 38,) or upon lands purchased by 
the king’s villien, (Fitzh. Vilienge, 22,) or held by an alien, (16 Vin. 
Ab. 79,) or by a corporation in mortmain, (Br. Prerog. 113, a,) or in 
wardship, (Br. Devant Escheator, 55,) or by alienation without 
license, (Brooks Traverse de office, 22.) But where his tenant in 
capite died leaving no heirs, the inheritance passed to the king with- 
out office, the reason for which is very clearly stated in William v. 
Berkley, Plowd. 229. In that case the question arose upon an excep- 
tion to a replication setting forth that the Marquis Berkley, who held 
immediately from the king, died without heirs, whereby the king 
became entitled, &c. ‘To this it was excepted that the replication 
contained no allegation of any office found, proving that thé marquis 
died without heirs of his body, which ought to have been done; 
and it was argued that his death without heirs was matter of fact, 
and without his death the king had no title to entry. That there 
ought to be matter of record to prove the matter of fact, which gives 
a title to entry in the king. But the whole couft were against the 
exception, ont it was said that the freehold must of necessity be in 
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some one, for which reason it should not be in suspense, and there- 
fore, when the estate was determined in the marquis, the law cast the 
possession upon the king. As the freehold is in him before office, it 
is idle to have an office to convey that to the king which the law has 
conveyed to him. Under the feudal tenures, the land, upon the 
failure of heirs, escheated to the mesne lord or to the king; and as 
the lands were generally held of mesne lords, instances of escheat 
to the king were rare, except of his immediate tenant in capite. This 
distinction remained after the act of 12 C., 2 C. 24, changing the 
ancient tenures into free and common socage; for as that act pre- 
served the rent and services to the lord, the land was still held of 
him, and he was entitled upon the failure of heirs to the escheat. 
But where all badges of tenure had been neglected to be preserved, 
and it could no longer be known of whom the lands were mediately 
held, then the king, as the great and chief lord, had them by escheat, 
for to him fealty belonged, and of him they were held by presump- 
tion of law, and without the necessity of proof. (Boothe, 135; Cr. 
Eliz. 120; 3 Cruise Dig. 496; Coke Lit. 194, 13, a,note 1.) There 
being no tenures in this state, the state, with us, as the ultimate owner 
and proprietor of land, stands in the same relation as the king at 
common law, and is entitled to the land without office, upon the death 
of an owner without heirs. But I have shown by the authority from 
Plowden, that that was deemed unnecessary to give title to the king. 
It was doubted in Doe d. of Rex., and Haynes v. Redfern, 12 (East, 
96,) whether the right and possession must be presumed to be imme- 
diately in the crown without office, upon the death of the tenant last 
seised, as if he were the king’s immediate tenant, where the king’s 
title did not appear by any matter of record. The point was not 
passed upon, and was but loosely considered. Lord Ellenborough 
thought the case was distinguishable from that of the king’s tenant a 
capite in which the tenure was of record, and by which the king’s 
title appeared; but where the tenure was not of record, it was 
wholly uncertain under whom, or by what tenure the tenant held. 
He appears to have thought, that inquest of office was necessary in 
such a case, that the tenure might be ascertained, and made matter 
of record, before it could be presumed that the estate was in the king; 
and perhaps there was some reason for this distinction, for it was a 
part of the law of tenures that the king could not take or grant, ex- 
cept by matter of record. (Doctor and Student, ch. 8; 2 Coke, Plowd.) 
But tenures have ceased to exist in this country. We have abolished 
them in this state, with all their incidents. The reason, therefore, 
which induced Lord Ellenborough to think office necessary, is of no 
application with us. The right of the king to grant escheated land 
was restrained by the statutes of 8 Hen. 6, c. 16, and 18 Hen. 6, c.6, 
until inquest of office was returned into the chancery or exchequer. 
But these statutes are limited to grants or leases to farm, made by 
the chancellor, treasurer, or other of the king’s officers, and not to 
grants or gifts in the fee simple or tail. (Dyer, 146, a.) They did 
not apply to cases where the king was entitled to possession without 
VOL. VII. 25 
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office, as upon the death of his tenant in capite without heirs, (12 
East, 101;) and I think they have no application, for any purpose, 
to the law of real property, as it exists at present in this state. If 
the legal title is complete in the state without office, the power to 
grant, as I have before remarked, is incident to it. Where the crown 
acquired title, without office, its right to grant was undoubted. The 
state is invested with the same power which the crown possessed, 
and the grant to the plaintiff, under this act, is good. A grant by the 
state does not bar heirs, if there be any living who are capable of 
inheriting, when the owner dies. Its right to grant can be inquired 
into, in an action between the heir and grantee. A conveyance by 
the state, however, after judgment in ejectment, would bar the heir, 
unless he instituted an action within five years from the docketing of 
the judgment, (1 R. S. 324, § 4,) while if no proceeding be taken by 
the state, he can recover against the grantee, until barred by an 
adverse possession of twenty years. 

This act removes the disability of alienage under which the plain- 
tiff labored, and authorizes him to take, hold, and dispose of the land, 
the same as if he had been a citizen at the time of his brother’s 
death. This presents the question whether the state has the power to 
authorize the plaintiff to take as by descent. To enable a party to 
take by descent, he must have been entitled when the descent was 
cast, for if not then entitled, the estate passes to the next person hav- 
ing inheritable blood. But if no such person exists, and the land is 
in, or must go to the people, I see no objection to the legislature re- 
moving the disability of an alien heir, and authorizing him to take 
as by descent. The state could not, by a special act, authorize an 
alien of nearer kin to take, to the exclusion of a citizen of kin more 
remote, for it would be divesting an heir who had acquired a title 
under the general law of inheritance. But where there are no heirs 
who can be affected, and the property is in, or must come to the 
people, the legislature should have the power to authorize a party 
to take as by descent, or in any other manner. (1 Johns. C. 401; 
10 Wend. 9,12; Id. 342.) If this view be correct, then, though the 
legal estate remained in the administratrix, the plaintiff would be 
entitled to take as heir or cestut que trust, by the enabling operation 
of this statute, and having a legal estate equal to his beneficial in- 
terest, coupled with a right to the immediate possession, he could 
maintain this action, (2 R. S. 12, §47; 4 Denio.) The estate, how- 
ever, did not continue in the administratrix, she could hold the land 
but in trust for heirs, and as there were no heirs, I can come to no 
other conclusion but that it instantly vested in the state. There was 
no trust to execute. It is essential to the existence of a trust, that 
there should be a cestui que trust. No trust was created by the 
sheriff’s conveyance, for there was no heir who could take benefi- 
cially. The state cannot stand in the relation of a cestui que trust, 
for it does not take beneficially as heir, but if at all, in virtue of its 
right of sovereignty, as the ultimate owner and proprietor of the 
soil. From the want of an individual proprietor, the fand escheats 
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to the people, as forming part of the common stock to which the 
whole community is entitled. If it is not necessary to institute a 
preliminary inquiry, in the nature of an inquest of office, to ascertain 
if there be heirs, but the state becomes possessed from the fact of the 
defect, then its title was complete, and it had the right to make an 
absolute grant to the plaintiff. This act has been carefully framed 
with the view of transferring to the plaintiff every right which the 
state had at any time in the premises. It is comprehensive as lan- 
guage can make it, and I think his title under it must prevail. 


Incranam, J., dissented from so much of the opinion of Judge 
Daly as declares the act of 29th April, 1833, unconstitutional—but 
held that under that act Thomas Englishbee was not seised of the 
premises in question—in the other conclusion arrived at by Judge 


Daly, he concurred. 
Judgment for plaintiff. 











SELECT CASES FROM RECENT ENGLISH DECISIONS. 
3n Chancery. 
Before the Vice-Chancellor of England. 


May v. Sxey,—21st April, 1849. 


HUSBAND AND WIFE-—-MONEY LENT——JURISDICTION. 


Letters and a power of attorney from a husband to a wife, do not constitute such a lien for 
money supplied to her, not being for necessaries, nor to pay creditors, as to give a court of 
equity jurisdiction to interfere; a demurrer for want of equity to a bill to recover such an 


advance, was, therefore, allowed. 


Tuts was a bill filed to recover a sum of 400/. lent to the wife of the 
defendant, who was absent in Tahiti. It appeared that the defen- 
dant had become entitled to an estate which had sold for upwards 
of 4000/. and had written several times to his wife expressing his 
affection, and fearing lest she should want the means of support. He 
had, therefore, requested his brother to give her the money she 
wanted, and likewise gave a power of attorney to one Dunnett, em- 
powering him to receive the rents and give his wife 2001. This 
power was not acted upon, the tenants having refused to pay the 
defendant Dunnett, on the ground that the defendant might be dead. 
The plaintiff, therefore, lent 400/. at different times and in various 
sums, but as the wife had not incurred the debt for necessaries, the 
plaintiff could not recover at law. She, therefore, filed this bill, re- 
lying on the letters, and power of attorney on the faith of which she 


alleged the money was lent. 


Bacon and Bilton, in support of a demurrer for want of equity, 
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Bethell and Wilcock, in support of the bill cited Earle v. Peale, 1 
Salk. 387; Darby v. Boucher, 1 Salk. 279; and Harris v. Lee, 1 P. 
Wms. 482. 











The Vice-CHaANncELLor said, that the question was not whether 
there was a debt, but whether the court had jurisdiction to interfere. 
The cases cited at the bar were advances for payment of debts and 
the court had only to consider whether the persons were creditors, 
and in interfering to execute the trust, acquired jurisdiction. The 
plaintiff, however, as a mere creditor of the husband, had no equity 
against him as possessing a lien, for the power of attorney and letters 
did not constitute a lien and the court had therefore no jurisdiction 
to interfere. 


Demurrer allowed. 





Before Vice-Chancellor WIGRAM. 
Lucas v. JaMEs.—18th April, 1849. 


PRINCIPAL AND AGENT. 


Where the clerk of a house-agent signed a qualified agreement for a lease of a house, but 
there was no evidence of his authority :—Held, that the court could not enforce it. 


Tus suit was instituted for the specific performance of an alleged 
agreement made in September, 1847, by which the defendant agreed 
to lease a house in Curzon-street, Mayfair, for a term of 21 years, at 
1801. a year. It appeared that the agreement was entered into with 
the house agent appointed to let the property and was in these words: 
“‘T agree to these terms, subject to the above observation.” This 
was written in pencil and signed. The observation referred to, and 
which was also written in pencil, was the following :—“ 1 have no 
objection to this agreement supposing there is nothing unusual in Sir 
Richard Sutton’s lease.” For the defendant it was contended that 
the signature being affixed in pencil, the agreement could only be 
considered as deliberative and conditional on the original lease, con- 
taining no provision of an unusual character, and that such lease did 
contain such provisions, and in particular a proviso of re-entry on 
non-payment of rent, whether it were demanded or not. 


Wood and Glasse, for the plaintiff. 
The Solicitor General, Lloyd and Elmsley, for the defendant. 
Wicram, VicE-CHANCELLOR, after stating the agreement entered 


into with the clerk of the house agent, said that the plaintiff had not 
proved that such clerk was authorized to make this qualified agree- 
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ment. The plaintiff might, therefore, after it was so signed by the 
defendant, have refused to fulfil it; and as this-was the case, neither 
could the defendant be held to be bound by the agreement. The 
agreement must, therefore, be treated as a proposal, and as it was 
not followed up by any contract it could not be enforced. 

The other points it was unnecessary to decide. 








Court of Queen's Bench. 
Before the four Judges. 
Brown v. ANDREW.—26th January, 1849. 


LIABILITY OF PROVISIONAL DIRECTOR—CONTRACT BY PART 
OF MANAGING COMMITTEE. 


Where a provisional committee-man authorized eight persons to act on his behalf as a mana- 
ging committee:—Held, that he was not bound by a contract entered into by a smaller 
number. 


In an action by a traffic maker against a member of the provisional 
committee of a projected railway company, it frodineh that the 
defendant attended a meeting at which a managing committee con- 
sisting of eight persons were appointed, with directions to take the 
most energetic measures for carrying out the project. On the day 
following this meeting, six of the eight persons so nominated as a 
managing committee, engaged with the plaintiff to take the traffic. 
In answer to the action it was contended that the authority given by 
the defendant was not pursued. The defendant had authorized a 
committee consisting of eight persons to contract for him, whilst the 
contract made with the plaintiff was entered into by six persons 
only. On the other hand it was insisted that a reasonable construc- 
tion should be put upon the resolution to which the defendant was a 
party, and that it never could have been contemplated that all the 
members of the managing committee should be present whenever 
any contract was entered into. The plaintiff had a verdict, with 
leave to substitute a verdict, for the defendant, if the court should be 
of opinion that the concurrence of all the members of the managing 
committee was necessary to entitle the plaintiff to recover as against 
the defendant. 
A rule was accordingly granted. 


Chambers and Bramwell, for plaintiff. 
Shee, Sergt., for defendant. 


Per Cur1am.—The rule to enter the verdict for the defendant must 
be made absolute. The defendant has given a special authority to 
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eight persons to act for him, and though it is probable that he under- 
stood a smaller number than eight would act in the matter, the court 
cannot, in the absence of all evidence upon that point, say that he 
has given them such authority. It has been said that it must be un- 
derstood the defendant had authorized a reasonable number of the 
committee to act for him; the court, however, cannot fix upon the 
number which ought to be considered reasonable, but it was for the 
plaintiff to have shown that by evidence. 
Rule absolute to enter the verdict for defendant. 





= 





Common Pleas. 
Sa1nTER v. FerGuson.—18th April, 1849. 


SURGEON-——RESTRAINT OF PRACTICE—LIQUIDATED DAMAGES. 


A covenant not to practice as surgeon and apothecary within seven miles will be enforced, 
although the employment of the defendant as an assistant had ceased: and the penalty 
must be paid as liquidated damages. 


Tue plaintiff, a surgeon at Macclesfield, had entered into an — 
ment with the defendant whereby it was agreed, that in considera- 
tion of the plaintiff engaging the defendant as an assistant to help 
him as a surgeon and apothecary, the defendant would not at any 
time practice in his own name, or in the names of any other persons, 
in Macclesfield, or within seven miles thereof, under a penalty of 
500/.; and the plaintiff also agreed to engage the defendant as assis- 
tant to him as a surgeon and apothecary, on these terms. An action 
was brought for a breach of this agreement, and on the trial at the 
Chester assizes, before Mr. Justice Creswell, a verdict was fount for 
the plaintiff, damages 500/. 

An application was now made for a rule nisi to set aside the ver- 
dict and enter a nonsuit, or for a new trial, or that judgment should 
be arrested. 


Channell, Sergt., in support of the application, contended, that the 
contract only restrained the defendant from practising during the 
time the plaintiff actually employed him, and that it was void as in 
restraint of trade and for want of mutuality. (Mitchell v. Reynolds, 
1 Smith’s Leading Cases, 182, n.; and for want of consideration, 
‘Young v. Timmins, 1 Cromp. and Jer. 331; 1 Tyrwh. 226, and Pil- 
kington v. Scott, 15 M. & W. 657.) 


Tue Covrr said, that the agreement was only to take effect upon 
the engagement being entered into, and the plaintiff thereby authen- 
ticated the competency of the defendant asa surgeon and apothecary, 
which would be an advantage to the defendant, and the court would 
not enter into the adequacy of the consideration to the plaintiff that 
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the defendant would not practise within seven miles of Macclesfield. 
That agreement extended to any future time when the defendant 
might not be the plaintiff’s assistant. If the defendant was not en- 
gaged by the plaintiff after this agreement, he was clearly not bound 
by it. But the declaration averred that he was engaged, and it must 
be assumed the terms were satisfactory to both parties. It was rea- 
sonable that the plaintiff should seek to protect bimself from compe- 
tition, and hence the agreement not to practise. The damages were 
not a penalty, but liquidated damages agreed upon, as an adequate 
security to protect the plaintiff from a breach of the contract. The 
rule would, therefore, be made absolute. 


Francis v. Wess.—16th April, 1849. 


ATTORNIES CLAIM FOR COSTS-—PAUPER. 


Where plaintiff and defendant settle an action without paying the plaintiff’s attorney’s costs, 
but without any collusion to defraud the attorney, the court would not allow the attorney 
to proceed in the action for his costs. 


Tue plaintiff, a builder, had done work for the defendant, who had 
a counter claim against him, and not agreeing as to the settlement, 
brought an action to recover the balance, suing in forma pauperis. 
The case was referred to arbitration, but no award being made, it 
was proceeded with, and set down for trial. Before trial, however, 
the action was settled without consulting the attorney, the defendant 
paying the plaintiff 1002. The costs not being paid, the attorney 
proceeded with the action. A rule nisi, to stay proceedings, having 
been obtained, 


Parry and Metcalf showed cause against the rule. 
Byles, Sergt., and Archbold, supported it. 


Per Curtam.—No collusion to defraud the attorney has been 
proved to exist between the plaintiff and the defendant, and the de- 
fendant is not bound in such a case as the present to see that the 
attorney is paid his costs. In an action in forma pauperis, the court 
will always see that the attorney is not defrauded by'any improper 
collusion. The rule, therefore, must be made absolute. 





CrosFIELD v. Mortson.—12¢h February, 1849. 


SUB-LEASE—COVENANT TO INDEMNIFY AGAINST BREACHES. 
A covenant in a sub-lease to indemnify the sub-lessor against the breach of covenants in the 
original lease, held to be unqualified, and not restricted by non-occupation. 


Tue declaration in an action of covenant alleged that plaintiff, as ori- 
ginal lessee of a colliery, remained liable to pay the rents and observe 
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the covenants contained in the lease; that the plaintiff, by an inden- 
ture dated 1st January, 1840, in consideration of 1,575/. to be paid 
by the defendant, assigned the colliery to one John Reed, in trust for 
defendant. In case, however, of default in paying said sum at the 
time fixed, Reed was to sell and dispose of the colliery on certain 
other trusts. The defendant covenanted to pay the rents, &c., and 
to indemnify the plaintiff from all breach of covenants contained in 
the original lease. Various sums of money became due for the rent, 
and the plaintiff was, in consequence, obliged to pay the same to the 
reversioner. Several pleas were pleaded, and the issues on all were 
found for the plaintiff, with the exception of the third plea, which 
alleged that the defendant was not in possession of the colliery when 
the rents became due and were paid by the plaintiff, and which was 
entered for the defendant ; and the question was, whether this plea 
furnished a good answer to the action. A rule had been obtained, 
calling on the defendant to show cause why judgment should not be 
entered non obstante veredicto. It was contended, that the defendant 
was only to pay rent while he was in possession, and that the cove- 
nant to indemnify was also similarly restricted. 


Per Curtam.—Having reference to the intention of the parties, as 
shown by the general terms used, the covenant to indemnify is un- 
qualified, and the rule must, therefore, be made absolute. 





NEW RULE IN THE SUPERIOR COURT, MADE 26th MAY, 1849. 


From and after the first Monday of September next, no calendar cause will be heard at a 
general term, except on printed cases and points furnished to the court. 

After the next July term, the party whose duty it is to make up the case, or who shall 
have elected to make it up, shall, eight days prior to the general term for.which the cause is 
first noticed, serve on the attorney or counsel of the adverse party, three copies of the printed 
case for the use of such party. At the commencement of the argument, he shall furnish to 
the clerk of the court, ten copies of the printed case; and each party shall at the same time 
furnish to the clerk, ten printed copies, and to the counsel of the adverse party, three printed 
copies, of the points on which he intends to rely, with a reference to the authorities which he 
proposes to cite in their support. : 

All cases, points, and other papers, which may be delivered to the court in calendar causes, 
shall be printed on white writing paper, in royal octavo size, with every fifth line of each 
page numbered, and with a margin not less than one and a half inches wide. The printed 
matter shall be seven inches long by three and a half inches wide, properly divided into 
appropriate paragraphs; and the nature and character of each pleading and proceeding shall 
be designated by a short note in the margin, opposite the commencement of the same. 

Of the copies furnished to the clerk, he shall deliver one to each of the justices and one to 
the reporter of the court, one to the State Library, and one to the New-York Law Institute ; 
and he shall keep one copy with the records of the court. 











